Commentary

The Messenger Case

Helen Harrison

Increasingly, parents are asking for the right to make resuscita-
tion and treatment decisions for their newborn infants at high
risk for mortality and morbidity. Failure of neonatologists to
honor such parental wishes has led to criticism in the media and
public disenchantment with neonatology. These issues were dra-
matized in a recent trial in which a father was charged with
manslaughter after he removed his extremely premature son
from life support to stop treatment administered against the
family's wishes. Guidelines giving parents greater latitude in
treatment decisions would help avoid similar tragic situations
and would help restore public confidence in neonatology.
(] Perinatol 1996,;16:299-301)

As the author of The Premature Baby Book,' and as
coordinator of the group that developed “The Principles
for Family-Centered Neonatal Care,”* I have spent much
of the last two decades interviewing neonatal caregivers
and parents of high-risk infants.

In recent years I have encountered a large and growing
number of parents, particularly well-educated parents —
most particularly those with medical educations®* — who
have come to recognize the short- and long-term suffering
involved in the treatment of extremely premature infants
and other marginally viable newborns. Many of these
knowledgeable parents do not want this care for their
babies. This has led to some dramatic conflicts between
neonatal professionals and parents.

For example, in January 1995, Gregory Messenger,
M.D., a dermatologist in East Lansing, Mich., went on
trial for manslaughter for taking his newborn son—a
severely asphyxiated 25-week-gestation, 780 gram
infant — off life support after a physician’s assistant intu-
bated the baby against Dr. and Mrs. Messenger’s ex-
pressed wishes.’

The Messengers’ wishes were based on the poor
prognosis for intact survival given by their neonatologist
and by their previous experiences with neonatal intensive
care. As a medical student in the late 1970s, Dr.
Messenger had worked in a neonatal unit and assisted
with the resuscitation and treatment of extremely pre-
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mature infants. More recently, the Messengers had wit-
nessed the suffering of marginally viable babies treated
in the same NICU as their daughter Marissa, who was
born in 1991 at 33 weeks’ gestation and hospitalized for
close to a month. Although the Messengers believed
intensive treatment had been appropriate for their rela-
tively mature daughter (who survived without sequelae),
they felt that it was not in the best interest of their son,
whose considerably more arduous treatment involved a
greater than 50% chance of death or severe morbidity.°

Although Dr. Messenger received widespread com-
munity support and was easily acquitted on the first jury
ballot,” this is not the sort of ordeal any parent should
have to face. Donna Clarke, the law student who served
as jury foreman, stated that the disenfranchisement of
parents in neonatology revealed during the course of the
trial has left her frightened of having children.®

The prospect of having reasonable family wishes
overruled by neonatal staff has terrified other parents as
well, to the point that some couples say they would
abort a troubled pregnancy, leave the country, or have
their baby in the woods rather than give birth in a
tertiary care center in the United States.*”'® Some of the
parents 1 interview have taken these steps to avoid
having their extremely premature infants subjected to
intensive care.

Other parents whose critically ill newborns were
treated over family objections or without adequate in-
formed consent have given bitter accounts of their
experiences with neonatology.'®'® Parents have also
drawn public attention to the severe and prolonged pain
involved in neonatal treatment, particularly in the care
of extremely premature infants.'""** These accounts by
parents, as well as recent pessimistic reports on outcomes
of extremely low birth weight babies,***® even with the
use of surfactant,”*® has led to a growing public
disenchantment with what was once a highly esteemed
pediatric subspecialty.

Neonatologist Joyce Peabody addresses this disen-
chantment in a recent article in Periscope, a newsletter of
the California Perinatal Association.” Referring to the
Messenger verdict, she notes that “a pluralistic society,
which has become more verbal, {is telling neonatolo-
gists} that our choices are not theirs.”

“Ironically,” she states, “the very advances that
empowered neonatology, when taken to excess, may be
the source of {its] disempowerment.”

Peabody suggests that the purpose of neonatology be
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reexamined. “In my opinion,” she writes, “we are not
abour forcing high-tech interventions on families when
the risk-benefit analysis is questionable even in our own
hearts and souls.”

Peabody concludes that parents’ wishes should de-
termine resuscitation and treatment efforts for premature
infants who weigh between 500 and 800 gm. Tyson®
has also proposed that care be optional for babies below
800 gm who are appropriate for gestational age on the
basis of data from the Neonaral Research Network and
the Vermont-Oxford Trials Network showing mortality
and severe morbidity for this group to be above 50%.
Similarly, the neonatal committee of GUIDe, a program
to develop intensive care guidelines for the city of
Denver, has recommended that parents be allowed to
decline intensive care for infants below 26 weeks' ges-
tation or 750 gm birth weight.’’ If guidelines such as
these had been in place and honored by staff, the events
that led to the Messenger prosecution would never have
transpired.

In the absence of guidelines parents are largely at the
mercy of an ever-expanding life-support technology and
the individual neonatologist’s philosophy and motives
concerning its use. A recent Canadian survey of intensive
care physicians reveals that decisions on the use of life
support vary widely and depend, for the most part, on
each caregiver’s personal values.” Surveys in the United
States also indicate significant variability in resuscitation
and treatment philosophies among neonatal units,’* and
among individual neonatologists.>**> In the past 2 years,
I have spoken with a neonatologist who feels that
parents should be allowed to make decisions in births
below 28 weeks' gestation. I was also told by the
director of a neonatal unit that there is no birth weight
or gestational age below which he would honor parental
wishes for non-treatment. On a recent hospital tour, I
was taken to the bedside of a severely brain-damaged
infant. “The only reason this baby is alive,” a neonatolo-
gist told me, “is that I wasn't on call the night he was
born.” Unfortunately, most parents are unable to know
in advance about the treatment practices in a given
NICU or of the philosophy of the neonatologist who
happens to be on call.

Guidelines that create areas of optional neonatal care
would create a more consistent situation for parents and
would allow the philosophies of individual families to
predominate over the philosophies of individual caregiv-
ers when the burdens of treatment (mortality, serious
morbidity, pain of treatment) arguably outweigh the
benefits. Used in conjunction with prenatal counseling
and advance directives, guidelines would give parents a
framework in which to discuss what they want done, or
not done, in the event of the birth of a marginally viable
baby. These discussions would encourage parents to
examine their own values and to locate caregivers and
institutions with compatible philosophies. Guidelines
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would also help define and discourage treatment that is
inappropriate regardless of parental wishes (e.g., venti-
lators for anencephalic babies.)

Programs to develop guidelines for the use of inten-
sive care —adult, pediatric, and neonatal —are currently
underway throughout the country with community sup-
port and input.”® Guidelines to create areas of parental
discretion have been endorsed by the NICU parents who
drafted “The Principles for Family-Centered Neonatal
Care.”” Opinion polls also reveal overwhelming public
support for the concept of parental discretion in areas of
high mortality and morbidity.*’**

During their legal ordeal, the Messengers received
more than 1000 letters of support from around the
world, many from other parents of prematurely-born
children. These letters (and supportive statements in the
media) came even from conservative Republican politi-
cians and from members of right-to-life groups.> Right-
To-Life of Michigan, which closely followed the trial,
declined to criticize the verdict.*® All of this indicates to
me that as a society we may be ready to replace the cruel
rigidities of the technological imperative and “Baby
Doe"—type legislation and replace them with more
family-centered, rational, and compassionate approaches
to the care,

Guidelines that offer increased latitude for parental
decision making will not end all tragic outcomes or
resolve all conflicts in the NICU, but they will help to
reduce the suffering of many babies and families. In
doing so, they may also help restore parental and public
confidence in neonatology.

If guidelines for increased parental decision making
are encouraged by the outcome of the Messenger crial, the
verdict will be a victory not for just one family, but for
every set of prospective parents in this country. It will
also be a victory for neonatal caregivers who wish to be
more responsive to the values of the families they serve.
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